
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

55  Chr is topher  S t .  Bar  &  Gr i l l ,  Inc .

AI'FIDAVIT OF MAITING

for Redeterminat i-on of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax law

f o r  t h e  P e r i o d  3 / I / 7 4  -  2 1 2 8 / 7 7 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of August,  1980, he served the within not ice of Decision by mai l  upon 55

Chr is topher  S t .  Bar  &  Gr i l l ,  Inc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by

enclosing a true copy thereof in a securely sealed postpaid r ,rrapper addressed as

f o l l o w s :

55 Christopher St.  Bar & Gri1l ,  Inc.
55 Christopher St.
New York, NY 10014

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Posta1 Service within the St.ate

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

6 th  day  o f  August ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEI,i YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

55  Chr is topher  S t .  Bar  &  Gr i l l ,  Inc .

ATFIDAVIT OF MAITING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  3 / L 1 7 4  -  2 / 2 8 1 7 7 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of August,  1980, he served the within not ice of Decision by mai l  upon

George Ziefert  and Samuel Boorstein the representat ive of the pet i t ioner in the

within proceeding, by enclosing a Lrue copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mr. George ZieferL and Samuel Boorstein
Moskowitz,  Ziefert  & Co.
1987 Flatbush Ave.
Brooklyn,  NY IL234

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the l -ast

known address of the representat ive of pe t i t

Sworn to before me this

6 th  day  o f  August ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  6 ,  1980

55 Chr is topher  S t .  Bar  &  Gr i l l ,  Inc .
55  Chr is topher  S t .
New York, NY 10014

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 7243 of.  the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and *,r" t  bu commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning
accordance with this

the computation of tax
decis ion rnay be addressed

NYS Dept .  Taxat ion and
Deputy Commiss ioner  and
A lbany ,  New York  12227
Phone # (518) 457-6240

due or refund al lowed in
t o :

F i n a n c e
C o u n s e l

Very  t ru ly  yours ,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
George Ziefert  and Samuel Boorstein
Moskowi tz ,  Z ie fe rL  & Co.
1987 F la tbush Ave.
Brooklyn, NY II234
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COI"IMISSION

In  the Mat ter  of  the pet i t ion

o f

55 CI{RrST0PI{BR ST. BAR AND GRItt, rNc.

for Revision of a Determinat ion or for
Refund of Sales and UsdlTaxes under
Art ic les 28 and 29 of thb Tax Law for the
Period March 1, 1974 Lhrough February 28,
7977 .

DECISION

0 f f i c e r ,

New York,

George

Ralph  J .

Divis ion in an examinat ion

resultant f indings of

through February 28,

New

for

the

1 .

locaLed

2

issued

Pet i t ioner r  55  Chr is topher  S t .  Bar  and Gr i l l ,  Inc . r  55  Chr is topher  S t ree t ,

York, New York 10014, f i led a pet i t ion for revision of a determinat i-on or

refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for

per iod  March  1 ,  1974 Lhrough February  28 ,7977 (F i re  No.  2L223) .

A smal l  c laims hearing was held before Arthur Johnson, Hearing

at the off ices of the state Tax commission, Two world Trade cenLer,

N e w  Y o r k ,  o n  J a n u a r y  2 4 , 1 9 8 0  a t  9 : 1 5  A . l I .  p e t i t i o n e r  a p p e a r e d  b y

zieferL and Samuel Boorstein, CpArs. The Audit  Divis ion appeared by

Vecch io ,  Esq. .  (Ange lo  Scope l l i t .o ,  Esq. ,  o f  counse l )

ISSUE

Whether the audit  procedures employed by the Audit

o f  pe t i t ioner 's  books  and records  were  proper  and the

add i t iona l  taxab le  sa les  fo r  the  per iod  March  1 ,  1974

7977 were  cor rec t .

FINDINGS OF FACT

Pet i t ioner ,  55  chr is topher  s t .  Bar  and Gr i l l ,  rnc . ,  opera ted  a  bar

a t  55  Chr is topher  S t . ,  New York ,  New york  10014.

0n september 22, 1977, as Lhe resurt  of  an audit ,  the Audit  Divis ion

a Notice of Determinat ion and Demand for Payment of Sales and Use Taxes



- 2 -

Due aga ins t  pe t i t ioner  fo r  the  per iod  March  1 ,

f o r  t a x e s  d u e  o f  $ 1 2 , 2 1 3 . 8 5 ,  p l u s  p e n a l t y  a n d

t o t a l  o f  $ 1 7 , 2 3 5 . 4 7  .

7974 Lhrough February 28, L977

i n t e r e s t  o f  $ 5  1 0 2 2 . 6 2 ,  f o r  a

3. Pet i t ioner executed a consent extending the t ime within which to

issue an  assessment  o f  sa les  and use taxes ,  to  June 19 ,  1978.

4. 0n audit ,  the Audit  Divis ion performed a markup test for l iquor,  wine

and beer using selected purchases for the months of January and February 1977.

The test disclosed a combined l iquor and wine markup of 2BB percent and a beer

markup of 192 percent. .  The Audit  Divis ion accepted pet i t ioner 's reported beer

sa les  because the  books  and records  re f lec ted  a  beer  markup o f  214 percent .

The combined l iquor and wi-ne markup was appl ied to appl icable purchases for

the  aud i t  per iod ,  a f te r  ad jus t ing  fo r  purchases  o f  $9 ,719.00  consumed by

pet i t ioner and i ts employees, which resulted in addit ional l iquor and wine

s a l e s  o f  $ 1 1 4 , 9 3 1 . 0 0 .  T h e  A u d i t  D i v i s i o n  a s s e r L e d  u s e  t a x e s  o f . 5 7 6 6 . 6 7  o n  t h e

self-consumed l iquor and wine, however,  said amounL is not at  issue. The

audit  also included unpaid sales tax of $21238.40 reported by pet i t ioner on

its sales tax return for the period ending November 30, 1976.

The Audit  Divis ion's markup computat ion for l iquor and wine used a 1

114 ounce serving of l iquor for mixed dr inks ,  a \  7/B ounce serving for gin,

vodka and rum drinks, and a 6 ounce serving of wine. Addit ional ly,  an al lowance

of 15 percent was given for spi l lage and buy backs.

5. The appl icant 's books and records were not.  adequate for the Audit

Divis ion to determine the exact amounL of the appl icant 's taxable sales or

sales tax l iabi l i ty.  Because of the inadequate records, the Audit  Divis ion

per fo rmed a  markup on  app l ican t rs  purchases .
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6 .  Pet i t ioner 's  l iquor  inventory  inc reased $700.00  dur ing  the  aud i t

per iod and was not considered by the Audit  Divis ion.

7. The Audit  Divis ion conceded that i ts markup test used incorrect dr ink

sizes for Dubonnet red wine, Ron Rico rum, Korbel brandy and Drambuie. Also,

Campari  bi t ters was erroneously considered sold as an individual dr ink when i t

was  ac tua l l y  used as  a  mixer .

B .  Pet i t ioner 's  cash reg is te r  had separa te  keys  fo r  beer  and l iquor

sa les .  In  many ins tances  the  pe t i t ioner  e r roneous ly  used the  beer  sa les  key

when making l iquor sales and vice versa. These sales were then recorded in

the  pe t i t ioner 's  sa les  records .  Consequent ly  (s ince  the  er roneous cash reg is te r

r ings for beer and l iquor were not equal)  the beer sales were overstated and

I iquor  sa les  unders ta ted  on  the  pe t i t ioner 's  books .  Thus ,  the  pe t i t ioner 's

markup on beer was 192 percent rather Lhan 274 percent recorded on i ts books

because o f  the  er roneous cash reg is te r  r ings .

9 .  Dur ing  the  per iod  a t  i ssue,  pe t i t ioner  used 1% ounces  o f  l iquor  in

mixed dr inks and,2 ounces in gin, vodka and rum drinks.

10 .  Pet i t ioner 's  g ross  sa les  recorded in  i t s  books  and records  are  $471222.00

greater than those reported on sales tax returns f i led for the period at

i s  sue  .

CONCIUSIONS OF TAW

A. That the audit  procedures and tests used by the Audit  Divis ion were

proper  in  accordance w i th  sec t ion  1138(a)  o f  the  Tax  Law.  However ,  the  add i t iona l

Laxable sales determi-ned as a result  thereof were erroneous in that the markup

test.  for l iquor and wine did not.  ref lect the correct quant i t ies served as set

forth in Findings of Fact "6'r  and "B'r I  therefore, the l iquor and wine markup

is adjusted to 233 percent.  Moreover,  the Audit  Divis ion fai led to give
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considerat ion t .o pet i t ioner 's inventory increase referred to in Finding of

Fac t  r t5 t t .  That  the  pe t i t . ioner rs  books  and records  overs ta ted  beer  sa les

pursuant to Finding of Fact "7" I  that such overstated sales were in fact

l iquor sales, therefore the addit ional taxable sales as computed by the Audit

Divis ion must be reduced by an amount equal to the overstated beer sales.

Accord ing ly ,  the  add i t iona l  Laxab le  sa les  o f  $141r931.00  fo r  the  per iod  March  1 ,

7974 th raugh February  28 ,  lg77  are  reduced to  $44, j82 .00 .

B. That pet i t ioner fai led to provide proof of payment for unpaid sales

taxes of $21238.40 for the period ending November 30, 7976 and that such

amount shal l  be in addit ion to the sales tax due on the redeterminat ion in

Conc lus ion  o f  Law t tAr ' .

C .  That  the  pe t i t ion  o f  55  Chr is topher  S t .  Bar  and Gr i l1 ,  Inc .  i s  g ran ted

to the extent indicated in Conclusion of t raw "A":  that the Audit  Divis ion is

hereby directed to modify the Not ice of Determinat ion and Demand for Payn,ent

o f  Sa les  and Use Taxes  Due issued September  22 ,  1977;  and tha t  except  as  so

granted ,  Lhe pe t i t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York STATE TAX C0MMISSI0N

AUc 0 6 1gg0
STATE TAX COMMISSION


